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: Intrbduction

1]  The defendant (Portacom) leased portable buillc'iings to the second plaintiff

(NDG). The third plaintiff (HKSB), who held a debenture over NDG’s assets,
appointed the first planiiffs as receivérs and managers of NDG's assets. The
receivers claim to have the right to sell the buildings. That is disputed by Portacom.
As a resulf, thé réceive.rs seek directions, u;lder 5 34 of the Receivership Act 1993,

whether they or Portacom have priority to the buildings and whether they have the

power to sell them.

(2]  The dispute raises for consideraﬁon (for the first time I am told by counsel)

the operation of the Personal Property Securities Act 1999 (the Act). The debenture
was registered under the Act but Portacom’s interest in the buildings was not. The

question is whether the debentureholder has .priority as a result,

. Further backgrennd

[3] The five buildings were delivered by ]_?ortacdm to NDG between April 1998
and September 2002. It is accepted that at the material times all were leased on
Port'acom’s standard terms and conditions of sale and hire, stated to be effective from '

1 April 2002.

[4] Clause 9 of the lease provides that'goods will be held at the customef"s risk

immediately on delivery and requires the customer to insure them. . Clause 11

provides that the customer:

. Would not part with possessioﬁ of the goods or sublet or sell or attempt to

alienate them.
. Would be liable for any loss or damage to the goods.

e . Would take proper care of the goods and maintain them in a good and clean

condition.



. Not carfy out any repairs without the express consent of Portacom.
. On request advise Portacom of the whereabouts of the goods.

. Give Portacom an irrevocable licence to enter its premises for the purpose of

inspecting, repairing, testing or removing the goods.

[5] Clause 12 of the standard conditions dealt with the application of the Act. It
provided: o

- “Notwithstanding clauses 10 and 11, the Customer acknowledges that:

- a) These terms create and/or provide for an interest or interests in

* favour of Portacom in Goods sold or hired to the Customer by

Portacom which may be registrable under the Personal Properties’
Securities Act 1999 (“PPSA™) once the PPSA comes into force.

b) - The Customer undertakes to do such acts and provide such -
information as in Portacom’s opinion may be necessary or desirable
to enable Portacom to perfect the interests crealed or provided for by
these terms once the PPSA comes into force, as a first priority -
interest, or with such other priority as Portacom .agrees in writing.
The Customer shall act immediately when rcquested by Portacom
and at the Customer’s own cost.

¢) . To the fullest extent permitted by law, the Cusiomer waives any
rights it may have now or in the future to receive a copy of any
verification statement or other confirmation related to the interests
created or provided for by, or perfected in the manner contemplated
by these terms.

d} In particular the. Customer acknowledges that Portacom takesr a
security interest in 21! such present and after-acquired goods.”
'[6]  The Act came into force on 1 May 2002. On 28 May 2002, HSBC registered
its debenture which had been granted on 29 June 2000. Notwithstan'd-jng the terms
of ¢l-12 of its conditions of hire, Portacom did not, however, register its interest and

had not done so when, on 26 June 2003, NDG was placed in receivership.

Personal Property Securities Act and the issues in this case

[7]- The.Act has been described as one of the most significant pieces of ’

cornmercial legislation enacted in New Zealand: Michael Gedye, Fundamentals of



the Personal Property Secﬁr’ities Aer, Lsgal Research Foundation Seminar, (8-
9 February 2000). It reolaced what Mr Gedye went on to describe as a confusmg
notchpotch of rules and regulations under common law and statute :wiﬂq a
comprehensive systero for rogisteﬁng security interest in chattels and other personalr
property. The Act itself hélpfully contains a statoment of what it is about. Section 4

provides:

“This Act mainly relates to—

- The enforceability of an imterest in personal property created or
provided for by a transaction that secures payment of money or
_performance of an obhganon the interest is called a security

mterost

L How to dctormmo the pnonty between secunty interests in the same
personal property:

w . How to determine the priority between a secufity interest and

- another “type of interest (for example, the interest of a buyer of
" goods) in the same personal property.”

(8] Fundamental to the operation of the Act is the concept of security interest.

S_'ection 17(1) defines a se_curity interest as:

“(1)  In this Act, unless the context otherwise requires, thc term secunty
interest—

(a) Means an interest in personal property created or pro\}ided .
for by a transzction that in substance secures payment or
performance of an obligation, without regard to— -~ -~

() -The form of the transaction; and

(i)  The identity of the person who has title to the
’ coliateral; and -

)] Includes an interest created or provided for by a transfer of
an account receivable or chattel paper, a lease for a term of
more than 1 year, and a commercidl consigiment (whether
or not the transfer, léase, or consignment secures payment or
performance of an obligation)

{2) A person who is obligated under an account receivable may take a
security interest in the account recewable under which that person is
obligated.

3 Without limiting subsection (1}, and to avoid dou'bt this Act applies
to a fixed charge, floating charge, chaitel mortgage, conditionzl sale
agresment (including an agreement to sell subject to retention of
title), hn'e purchase agreement, pledge, security trust deed, trust



receipt, consignment, lease, an assignment, or a flawed asset
arrangement, that secures payment or performance of an obligation.”

[8] It is to be noted that s 17(1)(b) provides that_-.a security interest hcludes an
_interest created or provided for By a lease for a term of more than. one year. A lease
for more than one year {and ﬂlé other interests referred to in's 17(1)(b)) are deemed
security interests in that the'y are subject to the Act regardless of whether they SeCure -
payment or performance of an obligation. In contrast, a lease for a term of less than
a year will create a security interest only if it in substance secures payment or

performance of an obligation.

[10] Section 16 of the Act dcﬁnés the term “lease for a term of more than 1 year”

as follbws;

“(a) Means a lease or bailment of goods for a term of more than 1 year;
and :

(b) Includes—

(i) A lease for an indefinite term, including a lease for an indefinite
term that is determinable by 1 or both of the pames not Jater than 1
year after the date of its execution; and

(ii) A lease for a term of 1 year or less that is automatically renewable or
that is renewable at the option of 1 of the parties for 1 or more terms,
where the totai of the terms, inchuding the originai term, may exceed
1 year; and . :

" (iii) A lease for a term of 1 year or less where the lessee, with the consent
of the lessor, refaing uninterrupted or substantially uninterrupted
‘possession of the leased goods for a period of more than 1 year after
the day on which the lessee first acquired possessiod of them, but the
-lease does not become a lease for a term of more than 1 year until
the lessee's possession extends for more than 1 year; but

(c) Does not include—

@ A lease by a lessor who is not regularly engaged in the
- business of leasing goods; or

(i) = A lease of household fu.mxshmgs or appliances as part of a-
lease of land where the use of the goods is mcldental to the
use and enjoyment of the land; or

(it) A lease of prescribed goods, regardless of the length of the ‘
lease term:



It is accepted that the arrangements between NDG and Portacom were leases for
more than one year. In terms of s 16(b)(), theyr were for an indefinite term. The -
buildings had, in any' event, been in the uninterrupted possession of NDG for more

- than one year in. terms of s 16(b)(iii). Portacom therefore had a éecurlty interest in

the buildings.

[11] It is also accepted that the debenture granted by NDG to HKSB is a
transaction which secures payment or performance of an obligation. It creates a
security interest in any personal property which is charged by the debenture. Among
the critical issues, to which I will réetumn, are whether the leased buildings come

within the chaa:gé and, if so, the nature of the interest secured. -

- [12]  The second imporiant concept in the Act of relevance to this ¢ase is that of
perfection. ' It refefs to the process by which the holder of a security interest obtains |
the optimal level of protection offered by the Act. Perfection can be achicved by

registration (as in this caée), by the éecured party taking possession of the goods or

by tefnpora,ry perfection. Section 16 defines “perfection by registration™ as:

“in relation to a security interest, means the security interest has attached and
a financing statement has been registered in respect of the seéurity interest:”

[13] Two steps are therefore mmvolved to achieve perfecﬁon b‘yrregistr'aﬁon -
attachment and registration. Attachment is govemed by s 40 of the Act which

relevantly provides:

“(1) A security interest attaches to collateral when—
{a) Value is given by the secured party; and
) The debtor has rights in the collateral; and

) Except for the purpose of enforcing rights between the
parties to the security agreement, the security agreement is
enforceable against third parties within the meaning of
section 36. '

(3)  For the purposes of subscotion (1)(b), a debtor has rights in goods
‘ that are leased to the debtor, consigned to the debtor, or sold to the
debtor under a conditional sale agreement (including an agreement



to sell subject to retention of title) no later than when the debtor
obtains possession.of the goods. '

& To avoid doubt, a reference in a security agreement to a floating
' charge is not an agreement that the security interest created by the
floating charge attaches at a later time than the time specified in -
subsection (1).” :

Registration of the financing statement-on the register takes place under Part 10.

' [14] It is pot in issue that registration of HSBC’s security interest took place in
accordance with the Act. There is, however, a question as to whether attachment i
occurred in terms of _s.40(1). It is accepted f:hat value was given undér subs (1}(a). It '
is'also.acknowledgcd that NDG had rights in the collateral under suBs {1}(b). Thatis
because under s 16 debtor includes a lessee under a lease for a term of more than one
year and s 40(3) provides that a debtor has rights in goods it leases. As earlier

" mentioned, there is, however, a questibn as io the nature of N]jG’s interest in the

collateral and Portacom further claims that the debenture 1s not enforceable against it

as a third party as retiuired by s 40(1){c). That is another key question in this

proceeding to which I will alse return. N

[15] Priority between security intérests in the same property is determined under
Part7 of the Act. By s 66 a perfected security interest has priority over an

unperfected security interest. Section 66 relevantly provides:

. “Priority of security interests in same collateral when Act provides no
other way of determlmnﬂ pru)r]ty :

* If this Act provides no other way of determining priority between secunty
interests in the same collateral :

@ A perfected security interest has priority over an. unperfected
security interest in the samne collateral:

Example

Pcrson A's security inferest in person B's car has been perfected by
registering a financing statement.

Person C's security interest in person B's car has not been perfected.

Person A's perfected secunty interest in persen B's car has priority over
person C's unperfected security inferest in person B's car.’



[16} It is common ground that Portacom’s secﬁrity interest in the buildings had
not been perfected by registration by the time Teceivers were appointed.  HSBC’s
security interest will therefore have priority in terms of s 66. The teceivers will have
the'right to 'sell_the buildings, provided they can show that HSBC has 2 ijerfected

security interest in them. -Tworissues arise:
a) Whét.her tﬁe debentqre éré:ated a securitf interesj: in the. bﬁildjngs ;
| b)' -Whether the security interest attached to the blﬁldir;gs.
NDG’s interest in the buildip;gs

-[17] Befdre considering these issues, it is necessary to examine more closely the. '
way the Act deals with leased goods. Mr Cogswell argued that 25 NDG had only a
possessory interest in the buildings, it could not, by mears of the debenture, confer
on HKSB a right to sell. That is incorrect and the Teasons why this 1s sd need to be

explained.

[18] A lessee of goods may, by virtue of its possessory interest, grant a security
interest in the goods. Section 40(3) (quoted in para [13] above) provides that a
debtor has righis in goods leased to the debtor. A security interest can therefore

attach to the lessee’s interest in the godds: sec also the discussion at para [14] above.

[19] The conéequences of this to the lessor will differraccording to the term of the
lease. In the case of a lease for a term of more than one yeér, a security interest.is
deemed to be created by s 17(1)(b} regardless of the identity of the person who has
title to the collateral. As Gedye, Curning and Wood, Personal Property Securities in
“New Zealand (2002) at para 40.3.17put it, the lease is treated as a security agreement
and the lessee is treated as the owner of the leased goods for registfation and priority
purposes. If the lessor fails to regisfsr its interests, it Joses pﬁoritj to a perfected '

security interest over the leased goodsE see also paras [15] and [16] above.

. [20] " Canadian authority and scholarship confirm this analysis. The New Zealand -
- Act was modelled on Canadian legislation and its counterpart in the United States,



Article 9 of the Uniform,Cozﬁmercial Code. For a comparison of the New Zealand
Act and the coniparative North American regimes, see Zeigel, Canadian
Perspectives on the New Zealand b_kattels Securities Act (2001) 7 NZBQ 118. For
the purpose of this case, the Canadian authorities have direct applicaﬁon to the New.
Zealand Act. - ' '

{21] The leading case is In re Giﬂén (1998) 155 DLR (4™ 332. Tt concerned an
automobile leased to Giffen. Under the appliqablé— British Columbia Personal
Properties Security Act, the lease was for a term of more than oné year which, as in
: New Zealand, rendered the lessor’s interest a security interest. The léssor' had not'
- perfected its interest when the lessee went bankrupt.  The trustee in: bankruptcy
claimed to be entitled to the proceeds orf sale under a provision of the British .
: Col_umbia Act.which provides that é secuﬂty .interest in collateral is not effective
égainst the trustee in bankruptcy if the security interest.is unperfected at the date of
bankruptey. .

[22] - The Supreme Court of Canada reverééd the Britisk Columbia Court of
Appeal’s finding that the trustee was not entitled -to the car because it was -n_ot _
“property of the bau.krui:t” in terms of the British Columbia. Insolvency Act. The
" Court ‘began the critical part of its analysis by explaining why the personal property
securities legislation requires -a fresh approach to traditional id'gas of property

“owncrship. It said at para 26:

“The Court of Appeal did not recognize that the provincial. legislature, in

enacting the PPSA, has set aside the traditional concepts of the title and
ownership to a certain extent. T.M. Buckwood and R.C.C. Cuming, in their
article “The Personal Property Security Act and the Banlrupicy -and
Insolvency Act, Two Solitudes or Complementary Systems?” (1997), 12
Banking and Finance L. Rev. 467, at pp. 465470 underline the fact that
_provincial legislatures, in enacting personal property security regimes, have
redefined traditional concepts of rights in properiy:

Simply put, the property rights of persons subject to provincial legislation
* are what the legislature determines them to be. While a statutory definition
of rights may incorporate common law concepts in whole or in part, it is
open to the legislature to redefine or revise those concepis as may be
required ‘to meet the objectives of the legislation. This was done in the
provincial PPSAs, which implement a2 new conceptual approach to the
definition and assertion of rights in and to personal property falling within
their scope. The priority and realisation provisions of the Acts revolve
around the central statutory concept “security interest™. The rights of the



parties to a transaction that creates a .';'ecurity interest are explicitly not
dependent upon either the form of the transaction or upon traditional
questions of title. Rather they are defined by the Act itself. [Emphasis
added.]” : .

- The Court went on to say at para 28:

* “The Court of Appeal in the present appca] did not lookrpast the traditional
concepts of title and ownership. But this dispute cannot be resolved through

. the determination of who has title to the car because the dispute is one of
priority to the car and not ownérship in it.”

[23]  The Court then analysed the British Columbia_ legislation, the relevant parts
- of which are not materially distinguishable from the New Zealand Act. Tt ‘also
provides tha;t a lease for a term of more than a year is deemed to create a security
interest (judgment paras [30]-[31]) and that a debtor has rights in goods leased to the
debtor (judgment para [36]). The Court found that the definition of “property™ for
the purpose of the insolvency legislaﬁoﬁ was broad enough to include a leasehbld
" . interest (jﬁdgmeﬁt para [34]). It concluded this part of its analysis by discussing the
effcct of 5 12(2) of the British Columbia Act, ‘the equivalent 6f s 40(3) of the New
anla,ud Act. It said at paras [36] and [37]: ' -

“[36]  Inote thats. 12(2) of the PPSA also recognizes that a lessee obtains
'a proprietary interest in leased goods. Section 12(2) states explicitly
that *a debtor has rights in goods leased to the debtor ... when he
obtains possession of them in accordance with the lease’ (empha:us
added). Thus, s. 12 operates to ‘deem or recognize that a lessee has
a proprictary interest” (Buckwold and Cuming, supra, at p. 471).
The Saskatchewan Cowrt of Appeal considered a provision similar to
s. 12 of the British Columbia PPSA in Inzernational Haorvester
[Credit Corp of Canada v Touche Ross Limited (198%6) 30, D.L.R.
(4™) 387] and held that (at p. 206) [398]:

. a trustee in bankruptcy, upon whom there devolves a chattel in
the possession of bankrupt under a commercial lease for a term
exceeding a year, succeeds fo the contractual or ‘possessory’
interést of the bankrupt in that chattel, as well as the bankrupt’s
statutory or ‘proprietary’ interest therein as conferred upon the
debior by 5 12 of the Aci [Emphasis added.] :

[37] Fromthe perspecnve of both the PPSA and the BIA, the bankrupt as..
Eessee can be descrﬂ:ed as having a propnetary interest in the car.”

'[24j A different view of the effect of the personal property securities legislation of
Alberta was taken by the Alberta Court of Appeal in Sprung Instant Structures
Limited v Caswan Env;'ronmental Services Inc [1998] 6 WWR 535. In that case,



‘ Sprung Instant Structures Limited (Si:rung) had leased ﬁo_ portable tents to Caswaﬁ
Environmental Services Inc {Caswan). —The Royal'Bank of Canada (the Bank) had
advanced funds to Caswan under the terms of a general security agreement. The
Bark had regisj[ered its rights under the security agreement. Caswan. had not
registered its ﬁﬁa.uﬁing statement within the period required to achieve a “super
. priority”. Accordingly, the Bank had priority.. At first instance (at [1997] 5 WWR
- 280), Forsyth J held that the general security agreement executed between the Bank
and Sprung granted the Bank a SSCUIity. iﬁterest in the structures. '

{25] The Court of Appeal, in a judgment of less than a page, held that the security
agreement did 1ot cover leased goods and went on to say:

“Even if the General Security Agreement so.mé]_:ow does cover the lessee’s
interest in the lease or somehow covers the leased goods, that lessee’s

interest is worthless and was terminated. That lessee’s interest is not what
the bank seeks here. The bank seeks the reversion.”

[26] The Court of Appeal’s judgment was given before that of the Supreme Court
in e Giffen. An atiempt to have the decision reconsidéred following the delivery of
the judgment in re Giffen was rejected on the g:ounds that the earlier decision was
limited to interpretation of the security agreement and did not purport to decide the
security issues that were before the Sﬁpremc Court: see Royal Bank of Canada v
Sprung Instant Structures Limiied, 2000. AR LEXIS 740; 266 AR 375; 228 WAC
375.

[27] The Court of Appeal’s decié’i_oh offers no answér to the reasoning at first
instance or to the careful analysis of the underlying priﬁcipies of the parsoﬁal
propcrty- securities legislation in. re Gfﬁ’en. The charging clause of the General
Security Agreement granted a securify interest “... in all of [the Jessee’s] present and
after-acquired personal prbperty ...”. The judgment of the Court of Appeal does not
attemnpt to answer the finding of Foréytb J, that if the words of the general charging

. p'm#ision are given their natural and ordinary meaning, it is clear that ownership of
the personal property is not required before a security interest will attach: see Sprung
Instant Structures Limited v Casf.)an Environmental Services Limited [1997] 5

WWR 2_80 at 290." Its comments on t}:_te nature of the lessee’s interest in'the' leased



goods suggest no attempt to explore the fundamental changes made to established

nghts of owpership by the personal property sccmtles leglslatlon

[28] The righfs of a lessee in leased goods referred to in s 40(3) of the Act are not
- therefore confméd to the lessee’s possess'ory rights. As against the lessee’s secured
creditors, the lessee has rights of ownership in the goods sufficient to permit a
secured creditor to acquire rights in priority to those of the lessor. The conceptual
basis for this is explained in an article by Bridge, Macdonald, Simmonds and Walsh,
Formalism, Functionalism and Understanding the Law of Secured Transdctions
(1999) 44 McGill L.J. 567 at 602-3. The authors reject the thesis that for ie purpose
of Article 9 of the United States Uniform Commercial Code and the Canadian
legislation, a creditor’s interest in collateral attaches only to the debtor’s possessory

rights. They go on to say:

“The internal logic of the Article 9 and PPSA prmnty regime is premised on
a rejection of derivative title theory in favour of registration as the principal
mechanism for ranking priority both among secured creditors and as
between the secured creditor and the debtor’s general creditors including the
frustee in bankruptcy. To give effect to this intent, ‘rights in the collateral®
" must be understood as requiring a mere bare right to possession or 2 power
to convey.a greater interest than has the debtor, a point confirmed in PPSA
jurisprudence and expressly stated in some of the more recent PPSAs. On
this mterpretatwn ostensible ownership — in the radical semse of bare
possession or control of the collateral — has effectively replaced derivative
title for the purposes of determining the scope of the secured debtor’s estate
at the priority levél. Thus, by the very act of deeming a true lease to be a
PPSA security interest, ownership in the leased assets is effectively vested in
the lessee as against the lessee’s secured 'credifors: and trustee in

bankruptcy.”

This r-easoning applies with equal force to the New Zealand Act, the provisions' of

which are not relevantly distinguishable from North American law.
" First issue — whether the debenture creates a security interest in the building

[29] -NDG has therefore both 2 possessory interest and a proprietary interest in the
buildings. The latter arises by virtue of s 40(3) which confers on NDG rights in
goods which it leases. It cbuld as é result grant a security interest in the buildings
themselﬁes, not just its leaschold interest in them. This is referred to in International

Harvester (supra, para [23]) as the statutory or proprietary interest conferred upon a



debtor and is to be distinguished from its contractual or possessory interest. The .

question is whether these interests come within the charge.

[30] Clause 3.1 of the debenture defines the extent of the 'charge in the following

tenms: ' o |
“Charge: As contining security for compliance with the Secured
Obligations, the Company charges in favour of the Debenfureholder all its

right, title and interest (present and furture, legal and eqmtable) in, to, under
or derived from the secureci assets.” -

“Secured assets” are defined in cl 1.1 as:
“all assets of the Company of whatever kind and wherever situated.”

By ¢l 3.2, a fixed charge is created in the following terms:

~  “Fixed Charge: The sccurity created by this Debenture shall be a first
rapking fixed charge over all Secured Asscts consisting of all present and
future :

(k}  General: interests in pérsona] property not referred to
above that arc not normally acquired for disposal in the
ordma.ry course of the Company’s business; and

(¢)] 'Incldental: all agrcements evidencing the Company’s title
' 1o, right to possession of or oflier right or interest in, to,
under or derived from any of the Secured Assets described

above.” :

By cl33,a ﬂoating'charge is created over all secured assets other than those the

subject of the fixed charge.

[31] - In my opinion, both the leasehold and proprietary interests of NDG in the
buildings are subject to the charge. 1 see no reason to exclud: either interest from
the definition of as_sets: The rights to possess-ion. and to grant a securify interest in
the buildings are valuable ones. They fall comfortably within the definition of an
asset as: '

“A tangible or intangible item- having economic value to its owner which
may be converted into money to the owner’s benefit. An asset is availabie



for the payment of the debts of an individual éompany, or of a deceased
- person.” ' ' : -

Butterworth’s New Zealand Law Dictionary (Sﬂ’ ed, 2001)

[32] I'agrce Wlﬂl Mr Tingey that cl 3.2 of the debenture supports the inclusion of
all rights arising under the lease of the bﬁﬁdings in the definition of assets.
Subparagraph (k) of cl 3.2 has particular apphication. It speci.ﬁes interests in
_pefsonal property that are not normally required for disposal in the ordinary course
of the Company’s business. Clause 3.1, coﬁstituting the-entire charge, should be

construed consistently with and no more narrowly than, ¢l 3.2.

[33] In‘terms of cl 3.1, NDG has “rights” of both a possessory and proprietary
kind in the buildings. Altemaﬁvely, as Mr Tingey suggested, its proprietary rights
may be characterised as having been “derived” from its leasehold interest. On either

~ basis, NDG’s interests in the buildings come within the charge.
Second issne — whether the security interest attached to the buildings

[34] For Portacom, Mr Cogswell submitted that the debenture is not enforceable
against Portacom in respect of the buildings because it does not satisfy the statut_ofy_
requirements for enforceability set out in s 36 of the Act. These requirements must
be met before the security interest can attach: see s 40(1)(c) quoted at para [13]

above.

‘[35] Section 36 provides as follows:

“(1) A security agreement is enforceable againsf a third party in respect
of particular collateral only if— :

(a) The collateral is in the possession of the secured party; or

(b) The debtor has signed, or has assented to by letter, telegram,
cable, telex message, facsimile, electronic mail, or other
similar means of communication, a secuority agreement that
confains— ’ .

® ' An adequaté description of the collateral by item or
kind that enzables the collateral to be identified; or



(i) A statement that a security interest is taken in all of
the debtor's present and afier-acquired property; or

(i) A statement that a security interest is taken in dfl of
the debtor's present and after-acquired property
except for specified items or kinds of persomal

property. -

To avoid doubt, a security agreement may be enforceable against a third

party in tespect of particular collateral even though the security agreement is

not enforceable against a third party in respcct of other collateral to whu:h

the security agreement relates.”
[36] Section 36(1)(a) is not applicable; the buildings were never in the poésession
~ of HKSB. The submission for Portacom is that the requirémeﬁts of s 36(1)(b) are
~ not satisfied because, in terms of subpara (ii), the debenture does not contain a

statemerit that a’security interest is taken in all of the debtor’s present and after-

acquired property.

[37] In my view, this submission cannot be sustained. The charge is over NDG’s.
right, title and interests, present and future, in 2]l its assets. Thﬁt is cleérly apt to
cover all of NDG's present and aﬂer~a¢qujred property including, as I have already
found, the posséssory and proprietary interests of NDG in the buildings. -

- Conclusion -
[38] The debenture created a security interest in the buildings which was perfected

on registration. It has priority over Portacom’s security interest. The receivérs

. therefore have pdwer to sell the Buﬂdjngs and I make a directicn accordingly.

[39] The receivers are entitled to costs on a Category 2 Band B basis. '

Delivered at 3.25 p.m. on 17 March 2004,



